char- 
en in- 
} lived 
Deriod 
slated 
t was 
1e had 
4 poli- 
S con- 
y gen- 
in his 
rarely 
ly cul- 
Mayor 
was a 
s sub- 


1e pub- 

shown 
en the 
Howe, 
'» prac- 
ies for 
Ip a si- 
is from 
rial in 
Y ork. 


SON 


_ of 929 
N. J. 
as born 
1 law at 
ig time 
‘“ For 
ractised 
itted as 
y Term, 
he June 
member 
gave his 
pal and 


widow, 
are one 
Huking, 
ia Anne 


THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOLUME LI NOVEMBER, 1928 





EDITORIAL NOTES 


THE ELECTIONS on November 6th, in the different States and throughout 
the country, furnished many surprises. The enormous number of elec- 
toral votes for Mr. Hoover, for President, is one. It will be considered, 
of course, by many who opposed him, that the question of religion en- 
tered deeply into the result. This we do not believe, as the likelihood is 
that it cut both ways and on the total vote deflections on that ground 
were evened up. The Prohibition question may have had, especially in 
the South more to do with the voting. On the whole our view is that 
the great accomplishments of Mr. Hoover in Europe during and after the 
Great War and in connection with the Mississippi flood, gave him a 
prestige that could not be overcome. While everybody cannot be satis- 
fed with the Presidential victory, it seems certain that the selected man 
to be Chief Executive of our country will so guide the ship of state that 
no evil results are to be predicted, even by the opposite party, and it is 
reasonably certain that Mr. Hoover will do everything in his power to 
foster the spirit of peace between the nations. He knows intimately the 
statesmen of England, France, Belgium, Germany and of other nations 
in Europe, besides having a first-hand knowledge of Chinese affairs, and 
the leaders in those countries will give great consideration to his inter- 
national views and desires. 

Even a greater surprise, however, is the result in New Jersey, per- 
haps not so much on the Presidency as on the Governorship and U. S. 
Senatorship. Mr. Dill seemed in a fair way to be elected, because of his 
splendid record as the Commissioner of Motor Vehicles, a post we trust 
he will retain. Senator Edwards was absolutely certain of his reélection. 
We do not enter into the reasons for the defeat of these and other can- 
didates, but it is clear, we think, that, aside from the following of what- 
ever is usual in a Presidential trend, the State was not carried away with 
the thought that it ought to be made “as wet as the Atlantic Ocean.” 
The plans to make the nation, in parts, wetter than now, must have af- 
fected many votes, here and elsewhere, especially when the women so 
generally registered and voted. 
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Without doubt the experiences under the Election laws, as amended 
and supplemented, including the drastic changes made early last month at 
the adjourned session of the Legislature, will lead the Legislature of next 
Winter to add more amendments. It would seem as if they should be 
studied with the greatest of care by those who, without any partisan feel- 
ing toward them, will simply consider the best methods (1), to prevent 
illegal registration; (2), to prevent illegal voting; (3), to make it as 
easy as possible for voters to understand and obey the law; (4), to in- 
sure that, on all occasions and not merely in Presidential years, the total 
vote shall be large. The problem is an immense one, and the right solu- 
tion to each question will prove difficult enough for the best minds in the 
State to give the whole matter profound attention. Certainly one of the 
last changes in reference to powers to “strike out” names from the regis- 
try lists, which had a foundation of good intentions, cannot become, in 
its present shape, a permanent law. But we expect to refer to this whole 
subject later. 





The Newark City Commission performed a fine act of real duty to 
that city in disregarding the requests of various politicians and appointing 
the corporation counsel, Jerome T. Congleton, to fill the vacancy in the 


Commission caused by the untimely death of Mayor Raymond. Mr. 
Congleton did not seek the office, but he was the one man who, from his 
experience in and knowledge of the peculiar matter near to the former 
Mayor’s heart and closely allied with the future prosperity of Newark, 
could be most useful, just now, to that growing metropolis. Very great 
questions relating to the development of Newark are before the Commis- 
sion and they require real leadership. The unfortunate feature is that, 
however Mr. Congleton may prove his fidelity to the furtherance of solv- 
ing these questions aright, he is not likely to be willing to continue in 
office beyond the unexpired term of Mayor Raymond. 





« AVOIDANCE v. EVASION OF TAX LIABILITY’ 


An old saying has it that in this life but two things are certain— 
death and taxation. As time goes on there appears to be no reason for 
doubting this proposition ; in fact it might be added that in so far as taxes 
are concerned, they are daily becoming more so. What with the making 
of wars, the building of highways, the construction of ships, the main- 
tenance of educational and charitable institutions, the keeping of law and 
order, and the exercising of other governmental functions, the ingenuity 


*This article, covering points which have puzzled many attorneys who repre- 
sent large Federal taxpayers and estates, is by Mr. James L. Dorr, of the law firm of 
Green & Hurd, of New York City, and appeared in the October number of “The 
National Income Tax Magazine” of Chicago. 
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of the legislator is being strained to the utmost to devise means of increas- 
ing the yield of old taxes and to create new ones. It is true that some 
few governmental administrators can point with pride to tax reductions 
but in the main the tendency is the other way. As the years go by, an 
increasingly large portion of our national income is required to meet the 
costs of government. 

If death and taxation are alike in the certainty of their occurrence, 
they are equally similar in the reluctance with which the average citizen 
views their approach. And the reasons for his aversion to the payment 
of taxes are not difficult to find. In the first place, taxes are involuntary 
contributions and human nature does not like compulsion. Then there 
is a general disinclination to surrender any portion of one’s wealth with- 
out getting something desirable in return and the benefits derived from 
organized government are not always apparent to the average citizen. 
Perhaps the widespread feeling that the government is inefficient and 
wasteful has something to do with the taxpayer’s state of mind. Finally 
taxation has so often been used as an instrument of oppression that re- 
sentment against it has become a part of our very natures; we dislike it 
as a matter of instinct and habit. Just which of these causes is most 
important is open to debate; there is no question, however, as to the exist- 
ence of a widespread and deep-rooted aversion to the payment of taxes. 

As a result of this disinclination to pay taxes, the citizen is frequently 
led to take steps to escape them. Some of these steps result in violations 
of the law and subject the citizen, if detected, to penalties. These steps 
involve what is known technically as evasion. The government naturally 
takes whatever measures it can to prevent and detect evasions and to 
penalize the offenders. And quite apart from their illegality, these acts 
are to be condemned on principles as unworthy of the honest and con- 
scientious citizen. 

On the other hand, however, certain steps may be taken by the citi- 
zen with a view to escaping or reducing tax liability which are entirely 
legal and result in a diminution of the tax without liability for penalty. 
This procedure is known technically as avoidance. In many instances 
the government seeks to prevent avoidance, not because it is legally im- 
proper, but because it decreases the yield of the tax in question. Every 
citizen may, however, with propriety reduce his tax by avoidance since 
he violates no law, municipal or otherwise. 

With a situation such as this before him, the taxpayer is naturally 
interested in what constitutes avoidance, a legal and proper escape from 
taxation, because the payment of taxes which could be avoided results in 
a mere gift to the government. The difficulty with the situation is that 
in many cases it is not easy to draw the line between evasion and avoid- 
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ance. Certain acts of tax escaping are clearly evasion; others are clearly 
avoidance; between the two is a twilight zone in which it is extremely 
difficult to determine whether a given act falls on one side of the line or 
the other. The desire or intention to escape taxation has been held not 
in itself determinative. Thus Mr. Justice Holmes of the United States 
Supreme Court, speaking in Bullen v. Wisconsin, 240 U. S. 625, char- 
acterizes the situation as follows: 


We do not speak of evasion because, when the law draws a line, a 
case is one side of it or the other, and if on the safe side is none the worse 
legally that a party has availed himself to the full of what the law per- 
mits. When an act is condemned as an evasion, what is meant is that 
it is on the wrong side of the line indicated by the policy if not by the 
mere letter of the law. 

To illustrate by concrete example the difference between evasion and 
avoidance, we may consider the case of a citizen who purchases bonds for 
investment. On the date of assessment (when he is obligated to disclose 
the property he owns) he says nothing of the bonds. This is a clear case 
of evasion. If, however, the bonds happen to be municipals and he pur- 
chases them to escape Federal income taxation, knowing that interest on 
municipals is exempt from that tax, he has clearly avoided. The dif- 
ficulty comes with transactions such as this: suppose a law imposes a 


stamp tax of 2c on every bank check of $20 or more. A careful taxpayer, 
owing $20, writes two checks of $10 each to discharge his obligation and 
does not put on the stamp. Has he evaded or avoided? Mr. Justice Hunt 
of the United States Supreme Court, speaking in United States v. Ed- 
win V. Isham, 84 U. S. 496, called this avoidance in the following lan- 


guage: 


It is said that the transaction proved upon the trial in this case, is a 
device to avoid the payment of a stamp duty, and that its operation is 
that of a fraud upon the revenue. This may be true, and if not true in 
fact in this case, it may well be true in other instances. To this objection 
there are two answers: 

1. That if the device is carried out by the means of legal forms, it 
is subject to no legal censure. To illustrate: the stamp act of 1862 
imposed a duty of two cents upon a bank check when drawn for an 
amount not less than $20.00. A careful individual, having the amount of 
$20 to pay, pays the same by handing to his creditor two checks of $10 
each. He thus draws checks in payment of his debt to the amount of 
$20, and yet pays no stamp duty. This practice and this system he pur- 
sues habitually and persistently. While his operations deprive the gov- 
ernment of the duties it might reasonably expect to receive, it is not per- 
ceived that the practice is open to the charge of fraud. He resorts to de- 
vices to avoid the payment of duties, but they are not illegal. He has the 
legal right to split up his evidences of payment and thus to avoid the 
tax. The device we are considering is of the same nature. 
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A more modern statement of the rule is that of Judge Wilson in 
Weeks v. Sibley, 269 Fed. 155, where a corporation was changed into 


a trust for the purpose of escaping taxation. The statement appears 
as follows: 


It is the opinion of this Court that the right to change the status 
of an organization, or to dissolve an organization in any legal manner, is 
not made ineffectual because the motive impelling the change is to reduce 
or avoid taxation in the future. The right to do so is an incidental 
right, inseparably connected with an individual’s right to own and control 
his property. It is practically identical with the sale by a citizen of tax 
burdened securities and the investment of the proceeds thereof in tax- 
exempt ones, for the purpose of reducing or avoiding taxation. 

It is not unnatural that any thoughtful business man take such steps. 
It is altogether different from tax dodging, the hiding of taxable property, 
or the doing of some unlawful or illegal thing in order to avoid taxation. 


The hypothetical line between evasion and avoidance is therefore an 
important one and the search for its precise location goes on with all the 
enthusiasm of Ponce de Leon’s search for the Fountain of Youth. 


IT. 


The Federal income tax, with its high rates and general complexity, 
has given play to many avoidance schemes. In fact, the history of the 
law from the year 1913 to the present time is largely a story of methods 
of avoidance developed and partially effective efforts on the part of Con- 
gress to “fill in the gaps” and prevent avoidance, with the Courts in the 
background as an umpire between the contestants. Not infrequently a 
change in the law to close one loophole merely opens up other possibilities 
of avoidance. 

One-half of one should be one-half, but in income taxation, because 
of the graduated rates, it may be one-quarter. Thus a single (unmar- 
ried) person with net income of $100,000 pays a tax of $15,843.75 while 
two single (unmarried) persons with net incomes of $50,000 each (total 
$100,000) pay $9,327.50, or $4,663.75 each, a difference of $6,516.25; a 
single (unmarried) person with net income of $48,000 pays $4,303.75 
while two single (unmarried) persons with net incomes of $24,0000 each 
pay $2,017.50, or $1,008.75 each, a difference of $2,286.25; or, in the 
lower income range, a single (unmarried) taxpayer with a net income 
of $4,000 pays $28.13 while two single taxpayers with net income of 
$2,000 each pay $11.26, or 5.63 each, a difference of $16.87. 

It is possible for one to get one’s income into two tax returns in- 
stead of one as a matter of avoidance (on the right side of the line), by 
giving one’s wife sufficient of one’s property to give her an income ap- 
proximately equal to one’s own. The theory of the law is that husband 
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and wife are separate persons who may deal with each other the same 
as with strangers so long as they deal in good faith (and a mere desire to 
escape taxation is not, standing alone, bad faith). Husband and wife 
may under the law file separate returns. Of course, it is not to be under- 
stood that a wife can report one-half of her husband’s salary in a separ- 
ate return. That is evasion and on the wrong side of the line. But where 
A owns bonds yielding interest of $100,000 per annum, he can, for ex- 
ample, give B, his wife, one-half the bonds (he must be sure to give them 
to her), and presto! their aggregate tax is reduced by approximately 
$6,000. 

The use of this means of tax reduction is in no way illegal because 
of the fact that the impelling motive is a desire to lessen the tax burden. 
In the recent case of Bing v. Bowers, 22 Fed (2nd) 450, Judge Mack of 
the United States District Court for the Southern District of New York, 
said the following: 

There is in my judgment no impropriety in making a gift or assign- 
ment to members of one’s family, even though it be for the very purpose 
of cutting down the total family income tax contribution to the govern- 


ment, as long as the gift or assignment is, as in this case, actual and bona 
fide. Whether or not plaintiff was actuated by this motive is therefore 


immaterial. 

Income division for the purpose of tax avoidance has many varia- 
tions. For instance, A, a taxpayer, with annual net income from bond in- 
terest of $100,000 takes a flyer in the stock market. He buys 250 shares 
of X' Company stock for $25,000. The fates are kind to him and in the 
course of time he sees that he can sell for $51,000, taking a profit of 
$26,000. Looking forward to the next Ides of March, he notes that on 
this $26,000 profit his tax will be $6,500. So he gives the shares to his 
wife. She sells them and keeps the proceeds as her own. There was a 
time when Mrs. A’s gain would be only the excess of the amount she re- 
ceived over the value of the securities at the date of the gift. Under the 
existing law her taxable gain is $26,000, thanks to an effort on the part 
of Congress fo “plug up a gap.” But her tax on a net income of $26,000 
is 1,637.50 and Mr. and Mrs. A have still “avoided” to the tune of $4,- 
862.50. And at that the Congressional effort just referred to is alleged 
by some to be a foul blow—the umpire (Supreme Court) has not yet 
spoken. It may be that Mrs. B has received stock worth $51,000 and sold 
it for the $51,000—no taxable gain! 

It may also be in the above case that Mr. A requires the $51,000 
proceeds of the sale in his business. After the sale he borrows the money 
from Mrs. A giving her his note upon which he regularly pays 6 per 
cent. interest. The Commissioner of Internal Revenue calls this evasion 
but the United States Board of Tax Appeals sees it on the “right” side 
of the line, i. e., avoidance. 
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It is well to note in this connection that there are definite limits to 
which the policy of avoiding can be carried. 

These limits are well illustrated by a recent decision of the United 
States Board of Tax Appeals in the Appeal of Julius Rosenwald. Mr. 
Rosenwald had organized a corporation known as the Julius Rosenwald 
Fund for charitable, scientific, educational and religious purposes. To 
provide funds for the corporation he assigned dividends on stocks, in- 
terest on a promissory note and rental from certain properties to the 
corporation. He also clipped coupons on Liberty Bonds prior to ma- 
turity and gave the coupons to the corporation. The Board of Tax Ap- 
peals decided that the assignment took effect only after the income had 
been received by Mr. Rosenwald and that he was therefore obligated to 
pay taxes on such income. 

The use of one’s wife or children in avoiding income taxes is open to 
objection on the part of some taxpayers. Avoidance is all right, they 
say, but can one trust one’s wife? Or is it a desirable thing to give money 
to one’s children? After all, they say, what shall it gain a man to avoid 
a tax of $4,862.50 if in the process he must give his wife stock worth 
$51,000? And where he is willing to give, is he not making a spend- 
thrift of his child by so doing? The answer to these questions require 
a further glance at the avoidance vista. One can give absolutely and out- 
right but one can also give and retain a measure of control. For instance, 
the avoidance can be accomplished by giving in trust so that a trustee, 
properly instructed, controls the subject-matter of the gift and the wife 
or children get the income and nothing else. At one time one could even 
retain the power to revoke the trust but Congress now says that in that 
case the income is still taxable to the donor. For some situations the 
creation of a trust offers possibilities. 

If the trust arrangement is for one reason or another unsatisfac- 
tory, the corporation may be used. This peculiar institution is of suf- 
ficient importance in the tax avoidance field to warrant further discus- 
sion below. For the time being, suffice it to notice that the owner of 
property desiring to effect a division of income among the members of 
his family may transfer such property to a corporation. By retaining 51 
per cent. of the stock, he retains control of all the property and gives up 
only 49 per cent. of the income. By creating two classes of stock (com- 
mon and preferred) he can give a larger share of the income and still 
retain control by holding that class of stock (common) which carries the 
voting power. 

The Courts are being called upon with increasing frequency to pass 
upon devices for avoiding the Federal income tax along the lines indi- 
cated above. Two cases within the last few days illustrate the results. 
In Bing v. Bowers, the taxpayer assigned income from real property to 
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his mother. The Court held that the assignment took effect only after 
the income was received and therefore the taxpayer must pay income tax 
on the income. In other words the transaction was viewed as a receipt of 
income, followed by a gift. Avoidance was thus not accomplished. The 
Board of Tax Appeals held, in a case where the owner of oil leases had 
assigned part of the lease to others, that the income on the assigned por- 
tion was not taxable to the assignor. Thus the taxpayer succeeded in 
avoiding. 

Another interesting angle of the avoidance question under the Fed- 
eral Income Tax law arises in connection with the taxable period. In- 
come taxes are based on a period of twelve months. Income of $100,000 
received in one taxable year pays a tax of $15,843,75 whereas if it is 
received in two equal parts in two taxable years the tax is $4,663.75 per 
year, or a total of $9,327.50. The question here is how can income be 
reported in two successive returns rather than in the return of a single 
year. The so-called installment sale offers possibilities. Thus, if a tax- 
payer sells a piece of property at a profit of $50,000 (and ‘has no other 
income in the taxable year), his tax-bill would be $5,171.87. If, however, 
he arranges the sale so that he receives less than 40 per cent. of the sell- 
ing price,in the first year and provides for the payment of the balance 
of the price over a period of years, the tax-bill is substantially reduced. 
If he gets one-fifth of the purchase price, in each year, over a period of 
five years (and has no other income), the annual tax-bill is $191.87, a 
total of $959.35, and he has avoided to the extent of $4,212.52. The ef- 
fect of a situation like this on sales of real estate and personal property 
may readily be imagined. The same idea may be applied in other situa- 
tions. For certain taxpayers and under certain conditions the time when 
taxable income is received is determined by the receipt of cash. In many 
situations the time of receipt of cash can be controlled. 


ITI. 


Reference has been made above to the use of the corporation as an 
instrument of tax avoidance. Here the situation is indeed complex and 
it is not possible in an article of this kind to indicate except in a most 
general way what the possibilities are. The whole story is one of almost 
unbelievable complexity including all the intricacies of the corporate form 
or organization, of corporate reorganizations, of changes in capital struc- 
ture, of conveyances to corporations and kindred subjects. The start- 
ing point in the story lies in a consideration of the nature of a corporation. 
In the eyes of the lawyer the corporation is regarded as an “artificial 
person.” No layman could ever hope to understand fully what this means. 
A corporation is not the same as its stockholders (even though it have 
a single stockholder), it is not the same as its officers, its employés, its 
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properties, or anything else. It is treated as if it were a person quite apart 
from any of the living persons having relations with it. 

In the conduct of fiscal transactions, men may adopt various methods 
for the accomplishment of their purposes. Thus an individual desiring 
to enter business may decide to trade as an individual. If he requires 
more capital than he himself can provide, he may adopt the partnership 
form as a trading organization. He can do business as a trust or he can 
organize a corporation. In making his decision, he will consider the taxes 
to which he will be subject under each method. He will find that there 
is a great variation in the taxes among the various methods. Having 
adopted one method, he may find that some other method is better adapted 
to his needs. Indeed, the taxes to which the business is subjected may 
be the very influence which prompts a change to some other form. In 
this connection it is perfectly clear that any change in the form of the 
business organization made for the very purpose of escaping taxes is 
avoidance in that it involves no violation of the law. 

A simple situation will serve to introduce to you this phase of the 
subject. Suppose a man is engaged in business with an annual net income 
of $111,500. Assume that he has no other income or expenses. Subject 
to one or two qualifications the Federal income tax at present rates upon 
this net income would be $18,718.75. If we were to assume, however, 
that the business was incorporated and that the sole owner of its stock 
drew a salary of $11,500 from the corporation, the tax situation would be 
as follows: The corporation would pay a Federal income tax at present 
rates of $12,000; the sole stockholder would receive a salary of $11,500 
and a dividend of $88,000 being the balance of the corporation’s net in- 
come after paying the Federal income tax. The stockholders’ tax (again 
at present rates) upon receipt of this amount of salary and dividends 
would be $11,775. In other words, the combined tax upon the corpora- 
tion and the individual would be $23,775. Here then is a situation in 
which the conduct of a business under the corporate form would result 
in a substantial increase in the tax. In many situations a similar result 
would follow. In other situations, however, the tax would be reduced 
because of the use of the corporate form. Whether the corporate form 
involves more or less tax is a question which involves a great many factors 
and requires a great deal of careful analysis. 

In the above situation, however, one factor must be considered 
further. It was assumed in that computation that the corporation would 
pay out its entire net income as a dividend. If the corporation does not 
pay a dividend, but accumulates its profits, the tax would be substantially 
less. If the entire income were accumulated (not distributed), the cor- 
porate tax would be $12,000 and the stockholder would pay $221.25 on 
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his salary, a total of $12,221.25, which may be compared with the tax 
of $18,718.75, which would be paid if the business were conducted as an 
individual. In view of this fact, the taxpayer attempts to escape taxes by 
organization of a corporation and not paying dividends. For preventing 
this type of escape, the Revenue Act contains a provision that a penalty 
shall be imposed upon a corporation which does not pay dividends and 
accumulates its profits “beyond the reasonable needs of the business.” 
An accumulation for the “reasonable needs” of the business is therefore 
avoidance ; an accumulation beyond such needs is evasion. It is obvious 
that in a situation of this kind, the government will be forced to deal with 
a great many attempts to escape taxes, and the problem of whether the 
attempt is evasion or avoidance is a matter requiring the services of ex- 
perts for its solution. For instance, corporations may accumulate their 
profits for a variety of purposes. It is clear that there is no evasion 
where the corporation uses its profits for the acquisition of additional 
plant and equipment in the expansion of its business. Likewise, it may 
retain its profits to provide for additional working capital, as for instance 
an increase in its inventories. It may use the profits to discharge indebt- 
edness, as for instance the retirement of bonds. All these cases are 
illustrations of avoidance. In other instances, however, the failure to 
pay dividends would be evasion. 

The corporation provides additional possibilities of avoidance. Two 
of the most important possibilities are those connected with transfers of 
property to a corporation by a stockholder, actual or prospective, and with 
corporate reorganizations. One result of the legal theory of the corpora- 
tion is that the stockholder may deal with a corporation in the same 
manner as he deals with another individual and this is true even though 
a single stockholder owns all of the outstanding stock. For purposes of 
income taxation, profits on sales or other dispositions of property are based 
on the excess of the amount received over the cost. In connection with 
the corporation, it is important to note that where a corporation acquires 
property through issuance of its stock, the cost to the corporation is in 
many cases the equivalent of the market value of the property acquired 
at the date of acquisition. The market value may be measured in terms 
of the property itself, or if the corporation’s stock has a market value, the 
latter may be used to determine the value of the property acquired. 

Going back to the case of the man who has purchased property for 
$25,000, and who sees an opportunity to dispose of that property for 
$51,000, it has been noted above that the tax on such profits would be 
$6,500. Instead of selling the property, he organizes a corporation and 
conveys the property to the corporation in exchange for its stock. The 
market value of the property (the price at which he could sell, i. e., $51,- 
000) becomes the cost of such property to the corporation. Upon subse- 
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quent sale of the property by the corporation, the taxable gain should be 
the excess of the amount received by the corporation over $51,000. In 
order to prevent this method of escape from taxation, the law provides 
that the profit to the corporation shall be measured by the excess of the 
selling price over the transferror’s cost. Whether this effort of Congress 
to prevent avoidance is successful or not remains to be seen. If the 
legislation is unsuccessful, the stockholder has avoided a tax of $6,500. 

Suppose, however, that we concede the validity of the Government’s 
effort to prevent this type of avoidance. The corporation upon selling 
the property for $51,000 realizes a profit of $26,000. The corporate tax 
on this profit would be $3,120, and the stockholder has still avoided taxes 
in an approximate amount of $3,000. Of course he is going to have 
some difficulty in accumulating these funds in the hands of the corporation 
and not paying them out as a dividend. In other words, he must find a 
“reasonable need” for such funds in the corporation’s hands. 

A situation very similar to the foregoing exists with reference to the 
depreciation on property. Thus if A has property costing $25,000 which 
he uses in his business and which has an estimated life of fifty (50) years, 
he may take a deduction in each year’s return for exhaustion, wear and 
tear of $500. If the property is worth $100,000 and he conveys it to a 
corporation in exchange for its stock, the cost to the corporation is $100,- 
ooo and the corporation’s annual deduction for depreciation should be 
$2,000. Here again, however, Congress has made an effort to prevent this 
type of avoidance by providing that the depreciation of the corporation 
shall be computed on the same basis as if the property still belonged to 
the individual. Whether this attempt is successful remains to be seen. If 
it is not A can thus secure (through the medium of the corporation), an 
annual deduction of $2,000 in place of $500. 

The characteristics of dealings between a stockholder (actual or pros- 
pective) and a corporation are found in dealings between two corpora- 
tions. Thus to cut down the profit upon sales or to increase the amount 
of the deductions for depreciation, corporate reorganizations of every 
kind and description are found. A series of very complicated provisions 
in the Revenue Act seek to prevent this type of avoidance. How far they 
are successful remains to be seen. 

An interesting possibility of avoidance in connection with the cor- 
poration arises where the corporation owns property which it proposes to 
sell. If it does, it will be taxed on the gain and when that gain (minus 
the tax) is distributed to stockholders, it will be taxed again. Avoidance 
may be accomplished here by having the corporation dissolve, convey its 
property to the stockholders and having the sale made by the stockholders. 
The gain is thus taxed only once. 
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In addition to the foregoing, the use of the corporation involves a 
great many other possibilities. In the case of a closely held corporation, 
the profits may be distributed under the guise of salaries. This is evasion. 
However, within certain limits, saalries may be increased or decreased 
with a resultant saving in tax, all of which is a matter of avoidance. Pos- 
sibilities arise in connection with the issuance of corporate obligations. 
Where these obligations resemble bonds, the interest paid thereon is de- 
ductible and serves to reduce the tax. Where these obligations resemble 
stock, the dividends paid thereon are not deductible and the corporate tax 
is not reduced. In the case of a corporation with outstanding capital 
stock of $200,000 upon which a six per cent. dividend is paid, it is possi- 
ble to reduce the corporate tax by converting a part of the stock into 
Debenture Bonds. If this is done with half of the stock, there will be 
outstanding bonds in an amount of $100,000, upon which the interest 
($6,000) is deductible, and will effect an annual saving in corporate tax 
of $720. There will be some slight increase in the tax upon stockholders 
but not enough to offset the advantage gained. This change is clearly a 
matter of avoidance. 

It would be impossible to consider in an article of this kind, the vari- 


ous additional possibilities of avoidance in connection with the Federal 
Income Tax. Possibilities arise in connection with corporations in their 
consolidations, installment sales of real and personal property, exchanges 
of property for other property of like kind, insurance, stock dividends, 
net losses, capital gain, etc. The above will serve to illustrate these pos- 
sibilities. 


IV. 


Inheritance taxes, both State and Federal, are probably of next im- 
portance in the field of tax avoidance. The owner of property generally 
realizes that upon his death, a substantial portion of his property will be 
taken by the government in the form of death taxes. As a result his 
heirs will receive a reduced heritage. It is only natural in this situation 
that the property owner seeks to protect the younger generation by giving 
them all or part of his property before he dies. The rates of these taxes 
are generallY graduated with the result that the taxpayer seeks to reduce 
his risk by dividing his property with people of his own generation, prior 
to the time of his death. These divisions are usually accomplished through 
the medium of gifts, with the result that the public is frequently surprised 
at the death of a wealthy man because of the smallness of his estate. The 
prevalence of gifts for this purpose led to the enactment in 1924 of a tax 
upon gifts which was, however, speedily repealed. 

One objection to the making of gifts on the part of taxpayers lies in 
the fact that they are loath to surrender the control of their property. As 
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in the case of the income tax, however, gifts may be made in which a 
measure of control is retained. This is accomplished through the medium 
of trusts where a trustee properly instructed controls the subject-matter 
of the gift with direction to pay the income to specific persons and at 
specific times to turn the property over to the desired beneficiaries. In 
like manner control may be exercised through the medium of a corpora- 
tion to which the property is turned over, the gift taking the form of trans- 
fers of the shares of the corporation’s stock. As in the case of the income 
tax, a measure of control may be retained even though the income of the 
property be given up. 

The Government seeks to prevent this escape from taxation with its con- 
sequent reduction in the public revenue by attacking these distributions on 
two grounds. In the first place, the Revenue Laws provide that where 
such distribution is made “in contemplation of death” the property shall 
be taxed at his death just as if no distribution had been made. This raises 
a nice series of questions as to when a distribution of property is made in 
contemplation of death. The term does not include that general contem- 
plation of death which every man has but rather something in the nature 
of an apprehension that death is to come within a comparatively short 
time. If the individual waits until he is on his death-bed, his distributions 
are ineffectual. If, however, he acts before he has any disease or imme- 
diate prospect of death, he has avoided. As a general proposition, the 
Government has not been very successful in establishing the existence of 
the “contemplation of death” element in gifts. So much so in fact, that 
it has been said that the entire tax should be abandoned as ineffectual. A 
similar rule is applied where a distribution is made which is “intended 
to take effect upon death.” If a man conveys his property to a trustee 
with instructions to the trustee to pay the income from the property to 
him as long as he lives, and upon his death to turn the property over to 
others, the gift is said to take effect in enpoyment or possession at his 
death. This raises another series of interesting questions as to whether 
a given devise is evasion or avoidance. Both the Federal and the State 
authorities are forced to struggle with this problem from day to day. 

In the field of State inheritance and transfer taxes, the possibilities 
of avoidance are even greater and the practice of avoidance is greatly 
stimulated by the existence of unjust methods of “double taxation.” The 
State may impose its tax because the decedent is a resident or because 
the property is located in the State. In the case of shares of stock or a 
corporation, the tax may be imposed at the residence of the owner or 
the State in which the corporation is organized, or both. Attempts have 
been made to impose a tax in the State where the corporation’s property 
was located but these have been held to be ineffectual. The owner of 
shares of stock in a number of corporations can avoid a multiplicity of 
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taxation by conveying such shares to a corporation organized by him. 
This cuts off the possibility of taxation in any of the States in which the 
corporations whose shares he holds are organized. His estate can be 
reached only by the State of his residence and the State in which his 
holding corporation is organized. The conveyance of these shares to an- 
other corporation in no way affects the property except that the shares 
are now owned by a corporation, and inasmuch as the corporations have 
a perpetual life, no transfer tax can be imposed. 

Every wealthy man contemplates his death and the disposition of his 
property at that time. He is naturally interested in having his heirs ac- 
quire as much property as possible and to the extent to which he can 
avoid transfer taxes he increases the amount which his heirs will re- 
ceive. Numberless devices have been developed for the disposition of 
property prior to the time of death. It is interesting to note in this con- 
nection the effect which the tax has upon the disintegration of large for- 
tunes, and it is not too much to say that the desire for avoidance in this 
connection leads to important economic consequences. 


V. 


As it is with the income and inheritance tax, so it is with all taxes, 
licenses and other Governmental charges. Some of the older taxes, par- 
ticularly the personal property tax, have had their usefulness seriously 
impaired by the widespread practice of evasion and avoidance. The 
books are filled with cases where taxpayers converted taxable property 
into exempt property (U. S. currency, U. S. bonds, etc.) on the tax day 
to escape taxation. Banks have been known to transfer surplus to stock- 
holders’ accounts on the assessment day to escape taxation. Usually, 
these cases have been held to be evasion rather than avoidance. Under 
statutes permitting the deduction of debts, taxpayers have created debts 
for the sole purpose of reducing the amount of their taxable property. 
An old New York case (88 N. Y. 143) is interesting in this connection 
because a debt created to purchase tax-exempt property was held to be 
deductible from taxable property even though the device was concededly 
one to escape taxation. Such was the procedure of tax avoidance in 
1882! 

Corporations seek to arrange their business affairs so that business 
may be done in foreign States without the necessity of taking out licenses 
and the payment of license taxes. An interesting example of a device 
to avoid the State franchise taxes based on net income is shown in People 
ex rel. The Studebaker Corporation of America v. State Tax Commis- 
sion, 22 N. Y. 114. There the manufacturing corporation, the Studebaker 
Corporation, organized a subsidiary to market its product in New York. 
It sold the product to the subsidiary at a price so high that the subsidiary 
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could not make a profit and in the absence of a profit it paid practically 
no franchise tax. The parent company, of course, had large profits and 
the New York taxing officials sought to assess the subsidiary on what 
they regarded as a fair profit from its operations in New York. The 
Court of Appeals held their attempt to be illegal and abortive. In the 
case Of State income taxes, business men seek to adjust their business 
procedure so as to cut down the amount of tax payable for business done 
in other States. Sometimes their devices are successful and sometimes 
they are not. Every situation, however, requires consideration and 
analysis with a view to keeping the tax burden at a minimum. 

In connection with the Federal tax on club dues the following in- 
teresting statement appears in the report of the Ways and Means Com- 
mittee on the Revenue Bill of 1928: 


It has been found that the tax on dues is being evaded by the device 
of lowering the amount of dues and collecting the money by assessments 
and that the tax on initiations is being evaded by requiring the purchase 
of a share of stock or a bond. 


The device of lowering the amount of dues and collecting the money 
by assessments is used by some clubs owing to the fact that dues were 
taxable and assessments were not. The device of requiring the pur- 
chase of a share of stock or a bond as a condition of membership is used 
for the same reason. No tax seems to be small enough to be overlooked 
in the development of tax avoidance devices by the people involved. 


VI. 


The Government in the meantime exerts itself equally to prevent 
avoidance. The first Federal Income Tax Law (that of 1913) appears 
upon twenty-one printed pages. The present Act (that of 1928) requires 
104 pages. A large element of the increase is due to additional provisions 
thought necessary to prevent avoidance. The commissioner’s regulations 
for the administration of the 1916 Act require 199 printed pages. The 
regulations for the administration of the 1926 act require 408 pages. The 
Government has been busy but its industry has been exceeded by that of 
the taxpayer. 

In describing this situation, I have given no consideration to any 
question of ethics which may be involved. You may take the position 
that your taxes should be based upon a substantial and liberal compliance 
with the desires of your legislators and that it is neither proper nor desir- 
able to take advantage of all of the niceties in the situation. On the other 
hand, you may feel that justice in taxation requires that every taxpayer 
pay only what is due under strict legal interpretation. A further nice 
question arises in determining to what extent this situation has been 
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brought about by unsound provisions in our tax laws. Apart from all 
this, practices of avoidance continue. I have limited myself to describing 
them generally and briefly. 





STATE v. FOLSOM 


(New Jersey Supreme Court, Sept. 18, 1928) 
Larceny—lIntent to Steal Requisite 
Error to Court of Quarter Sessions, Burlington County. 
Michael Polom was convicted of larceny, and he brings error. 
Mr. William Reich for Plaintiff in error. 
Mr. George M. Hillman for the State. 


PER CURIAM: The defendant was convicted of larceny in the 
Burlington Quarter Sessions. The conviction is here under the 136th 
section of the Criminal Procedure Act (2 Comp. St. 1910, p. 1863). 

The owner of an auto, which had skidded into a creek, engaged the 
defendant to haul the auto from the creek for $10. While removing the 
car, some boys placed certain tools from the damaged car in the defend- 
ant’s wrecking car. Thereafter a State policeman, in the absence of the 
owner, ordered the defendant to remove the wrecked car from the road. 
The defendant then hauled the car to his garage, and removed the tools 
from his “wrecker” to his garage office. Later in the same day the 
wrecked car was sold by its owner to the complaining witness, and was 
hauled, without the tools, to the latter’s garage, by the defendant. No 
mention of the tools was made at the time of the sale, nor did the com- 
plaining witness at any time see the tools; but he claims the same as 
having been included in the sale of the car. The defendant never denied 
posession of the tools, but claimed a lien upon them for hauling the car 
from the road to his garage. 

There was no evidence of an orignal fraudulent taking, or intent to 
steal the tools. To constitute the crime of larceny, the intent to steal must 
exist at the time of the taking. Wilson v. People, 39 N. Y. 462, citing 
Lord Coke, who observes that the animum furandi must exist “when the 
article cometh into his hands or possession.” Coke, Inst. 107. The rule 
is elementary. 4 Blackstone, Com. p. 232; State v. Cutter, 36 N. J. Law, 
125; State v. South, 28 N. J. Law, 28, 75 Am. Dec. 250; Clark’s Crim. 
Law, 262. 

The result is that the judgment of conviction must be reversed. 
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SHARFF ET AL. v. BOARD OF ADJUSTMENT OF CITY OF 
EAST ORANGE 





(New Jersey Supreme Court, Sept. 21, 1928) 
Zoning—Evidence to Overcome Presumption Necessary—Constitutional Amendment 
On certiorari by Julius Sharff and another to review the action of 
the Board of Adjustment of the City of East Orange refusing a building 
permit. 
Mr. Benjamin Newman for Prosecutors. 
Mr. Walter C. Ellis for Defendant. 


PER CURIAM: This is a zoning case. The building inspector 


having refused a permit, prosecutors took an appeal to the board of ad- 
justment. We gather from the return to the writ that that body took 
up the appeal in regular course, that counsel for prosecutors was heard, 
no one spoke in opposition, and that no evidence either pro or con was 
taken on the question whether the conditions were such as to make the 
enforcement of the ordinance unreasonable. 

In Chancellor Development Co. v. Senior (N. J. Sup.) 134 A. 337, 
followed in a number of later cases, it was said that the board of ad- 
justment is to decide the question after hearing testimony. What it is 
to do if no testimony is offered is not laid down in that decision; but we 
apprehend that, to overturn an adverse decision of the building inspector, 
some evidence should be proffered to show that he was wrong, and to 
overcome the presumption that the ordinance was reasonable in its ap- 
plication. 

Apart from this, we have the Constitutional Amendment of 1927 
(see P. L. 1928, p. 820), passed since this application was made, and the 
Act of 1928, c. 274 in pursuance thereof. In view of this change in the 
law, the application, even though earlier in point of time than either 
should be denied. Koplin v. South Orange, 6 N. J. Misc. R. 489, 142, A. 
235. 

The writ will, therefore, be dismissed. 





FREELAND v. SARGEANT 





(New Jersey Supreme Court, Sept. 21, 1928) 
Zoning—Mandamus—C onstitutional Amendment 
Mandamus proceeding by the State, on the relation of Clarence Free- 
land, against Walter Sargeant, Building Inspector of the Township of 
Maplewood, and another. 
Mr. Isadore H. Colton for Relator. 
Mr. Samuel D. Williams for Respondents. 


PER CURIAM: We conclude that there should be a judgment for 
respondent. The practice looking to ascertainment of the facts is faulty, 
for, when on an alternative writ of mandamus an issue of fact is raised, 








’ 
“1 

{ 
M 


— _  ——-— =~ 





338 THE NEW JERSEY LAW JOURNAL 


the case normally calls for a trial by jury. Jones v. Guttenberg, 66 N. J. 
Law at page 665, 51 A. 274. Counsel having taken depositions and sub- 
mitted them to the Court for a finding of facts, we are not disposed to 
have the case go off on this ground, as it is controlled by broader consid- 
erations. 

Relator asks the Court to compel the issue of a building permit over 
the prohibitions of a zoning ordinance and of a building ordinance. There 
are technical reasons for saying the building ordinance was not complied 
with; one at least is meritorious, the feature of self-closing fire doors. 

But, apart from all this, the case is controlled in its general fea- 
tures by the decision of this Court in Koplin v. South Orange, 142 A. 
235, 6 N. J. Misc. R. 49, holding, in substance that, since the Constitutional 
Amendment of 1927 (see Laws 1928, p. 820), relating to zoning, and the 
Act of 1928, — 274, the Court will not undertake to override the powers 
thus conferred, even retroactively, on the municipal body. 

Let judgment be entered accordingly. 





SIMMONS v. BOROUGH OF WENONAH 


(New Jersey Supreme Court, Sept. 20, 1928) 
Municipal Corporations—Certiorari—Position of Non-Taxpayer 

Proceeding by Willard H. Simmons against the Mayor and Council 
of the Borough of Wenonah. On rule to show cause why certiorari 
should not issue. 

Argued before KaTzENBACH, J., sitting alone, pursuant to the statute. 

Mr. Lynwood Lord for Prosecutor. 

Mr. Oscar B. Redrow, of Camden, for Respondents. 


KATZENBACH, J.: This matter is presented upon a rule to show 
cause why a writ of certiorari should not be granted to remove to this 
Court an award of the borough of Wenonah of a contract to the Sea- 
graves Corporation of America for supplying a fire truck and miscel- 
laneous fire equipment. The prosecutor was connected with a Company 
which was unsuccessful bidder. He relies for a standing in this Court 
upon the sole contention that he is a taxpayer of the borough of We- 
nonah. 

The borough denies that he is a taxpayer, and further contends that 
the award made to the Seagraves Corporation of America was proper. 
The testimony taken under the rule discloses that the prosecutor is a resi- 
dent of the borough of Wenonah. He took up his residence in that 
borough about May Ist, 1928. He owns no real estate but testified that 
he owned the personal property in the dwelling occupied by him. The 
date for assessment of property for taxes is October 1st, 1928. The 
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prosecutor, therefore, has paid no taxes. “He has been assessed for no 
taxes. If he removed from the borough prior to the assessment date it 
is doubtful if any claim for taxes could be made against him. 

A taxpayer is one who pays taxes. As the prosecutor has paid no 
taxes he is not, in my opinion, a taxpayer, and therefore has no standing 
in this Court as a taxpayer to review the proceedings of which he com- 
plains. In the case of Jersey Central Power and Light Co. v. Borough of 
Spring Lake, 6 N. J. Mis. R. 253 (not officially reported), this Court 
said : 

“The respondents question the standing of the prosecutor to apply for 
a writ because the prosecutor is not the lowest bidder, and the record does 
not show the prosecutor to be a taxpayer. We think this point well taken. 
In Critchfield v. Mayor of Jersey City, 4 N. J. Mis. R. 299, this Court 
said : 

“*Ujpon wholly technical grounds, most of them unworthy of con- 
sideration, the prosescutor, as an unsuccessful bidder, seeks to deprive 
the municipality of an obviously advantageous contract. He himself on 
his own showing could not obtain the award and is not a party in interest. 
In this situation he will not be heard to prevent the making of the contract 
and a completion of the city’s work.’ 

“The cases of West Jersey Traction Co. v. Camden, 58 N. J. L. 362, 
and Atlantic Gas and Water Co. v. Atlantic City, 73 Id. 360, are to the 
same effect. 

“The writ of certiorari is a discretionary writ. Proceedings to re- 
view municipal actions are not personal actions on which a prosecutor may 
on sharp grounds insist upon a personal right.” 

For the reason that the prosecutor has failed to show that he is a 
taxpayer the rule to show cause heretofore allowed should be discharged. 

I have, however, read the testimony submitted under the rule. It 
presents the usual questions which confront a municipality in the selection 
of fire apparatus. As we pointed out in the case of Hahn Motor Truck 
Corp. v. Atlantic City, 6 N. J. Mis. R. 234 (not as yet officially reported), 
it is impossible for a municipality to draft specifications for fire apparatus 


‘which would apply to all fire apparatus for the reason that each manufac- 


turer makes his apparatus as a rule under patents or designs different 
from those of other manufacturers. It is these differences which support 
the claims of the superiority of apparatus made by each manufacturer 
over that manufactured by his competitors. A municipallty has discre- 
tion, within proper limits, as to the apparatus which it will purchase. I 
find nothing in the testimony taken in the present case to show that the 
matter was not given fair and intelligent consideration by the members 
of the borough council. They decided to purchase the apparatus from the 
Seagraves Corporation of America. This I think they had a right to 
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do, especially in view of the fact that the statute requiring competitive 
bidding has been held not to apply to the purchase of fire apparatus by a 
municipality. Hahn Motor Truck Corp. v. Atlantic City, supra. 

The rule to show cause is discharged, with costs. 





IN RE SALEM AND PENNS GROVE TRACTION CO. 


(Board of Public Utility Commissioners, Sept. 27, 1928) 
Traction Company's Tracks—Elimination of Derails and Gates 


In the matter of the application of the Salem and Penns Grove Trac- 
tion Company for permission to discontinue operation of derails at Main 
street crossing on the West Jersey and Seashore Railroad in Penns Grove. 

Mr. J. B. Colahan for Salem and Penns Grove Traction Company. 

Mr. Walter H. Bacon for West Jersey and Seashore Railroad Com- 
pany. 

THE BOARD: The Salem and Penns Grove Traction Company 
petitions to be relieved of maintaining derails in track of said Company 
at Main street crossing on the West Jersey and Seashore Railroad in 
Penns Grove. In agreement of June 16, 1916, between the Railroad 
Company and the Trolley Company, the latter is obligated to assume a 
portion of the expense of the operation of a plant installed at the cross- 
ing for the protection of travel on the highway, which consists of cross- 
ing gates and derails in the trolley track. 

Hearing was held at Camden February 27, 1928, and subsequent 
thereto there was a conference at the crossing and the situation examined 
and the matter considered by representatives of the Trolly Company, the 
Railroad Company and the Board. Automatic flashing lights and reduced 
train speed movement over the crossing were proposed as a substitute for 
the gates and derails. It was considered that the opinion of the City 
Council should be obtained relative to the suggested change in the type 
of protection. Communication from the Superintendent of the Railroad 
Company states that the City Council approved the installation of the 
flashing signals and slow speed movement for the crossing gates and de- 
rails. Refently material reduction has been made in passenger train 
operation on the Penns Grove Branch, whereby all passenger movements 
have been eliminated with the exception of two passenger trains in the 
morning and evening, freight movements and an additional passenger 
train on Saturdays. Owing to the reduction in the train service it has 
been proposed by the Railroad Company that all trains operating over 
Main street could make a full stop before reaching the crossing and that 
a member of the train crew would flag the crossing. Trolley cars would 
also stop at the crossing. This type of protection can be considered a 
safer means than flashing lights and reduced speed, would eliminate the 
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necessity of maintaining crossing gates and derails, would afford ade- 
quate protection, and would permit a substantial saving for both Com- 
panies. 

Crossing Main street is the single main line track of the Penns Grove 
Branch and single track of the Carney Point Extension, which connects 
with the main track north of the highway. The crossing is protected by 
gates continuously and derails in trolley track operated from tower lo- 
cated at the crossing. 

In view of the reduction in the number of train movements it would 
appear that, with trolley cars and trains stopping at a defined point ap- 
proaching the crossing and train movements protected by a member of 
the crew on the crossing, reasonable means of protection for highway 
traffic would be afforded. The Board, therefore, will grant permission 
for the removal of the gates and derails. An order will accordingly 
issue. 





SMITH v. KEARNY ZONING BOARD OF APPEALS 


(N. J. Supreme Court, Oct. 2, 1928) 
Zoning—Review of Statutes Including of 1928 


Case of Ellsworth Smith, Prosecutor, against Kearny Zoning Board 
of Appeals et als., Respondents. On certiorari. 

Mr. Conover English for Prosecutor. 

Mr. Charles M. Myers for Respondents. 


PER CURIAM: This writ brings up for review a judgment of the 
zoning board of appeals of Kearny reversing a finding of the superin- 
tendent of buildings. 

The present contest is being carried on solely by the prosecutor, a 
landowner, whose property is affected by the judgment and the owners 
of the property benefited by such judgment, the board of appeals and the 
governing body of Kearny taking no part in the litigation. 

The facts are not in dispute. By an application dated March 22d, 
1928, Feinsmith and Edelstein applied to the superintendent of buildings 
for a permit to erect a four-story brick apartment house to house twenty- 
six families, on premises 58-62 Seeley avenue. Such permit was refused 
upon the ground that the lands were located in a district restricted to one- 
family residences under a zoning ordinance of July 12th, 1922. The 
owners then, by written appeal, dated March 27th, 1928, and on that day 
served on the superintendent of buildings, appealed from the decision of 
that officer to the zoning boards of appeals. This appeal was received by 
such board April 12th, 1928, and a public hearing was fixed for April 
24th, 1928, and notice thereof was ordered given. Such notice was pub- 
lished in two newspapers. 





yt 
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The matter came on to be heard by such board on April 24th, 1928, 
and the minutes of such meeting show the following action and pro- 
ceedings : 


“Arthur Archibald appeared to represent Feinsmith and Edelstein. 
Mr. Faucett, 78 Rutherford Place; John Scott, 80 Rutherford Place; Mr. 
Link, 73 Rutherford Place; Mr. Guttman, 82 Seeley avenue; F. H. Law, 
56 Seeley avenue; Mr. Smith, 66 Seeley avenue, and Mr. Schrieber, of 
70 Seeley avenue, appeared before the board to protest against the erec- 
tion of this building. After hearing both sides a recess was called. Upon 
resuming the meeting, upon a motion by Gargan, seconded by Mr. Swan- 
ton, the permit granted; three votes in the affirmative and two in the 
negative. Mr. Seaman and Mr. Benson voting in the negative. There 
was no testimony taken under oath.” 


Paragraph 8 of the stipulation of facts (page 7, state of case) is as 
follows : 


“On April 24th, 1928, the application of the owners of their appeal 
came before the Kearny zoning board of appeals In the proceedings be- 
fore the said board no testimony was taken under oath. A statement on 
behalf of the owners was made by their attorney, and a number of citi- 
zens were present and protested against the application. Among those 
who were present and protested was the prosecutor, Smith, and one Frank 
H. Lau, whose affidavit was filed on the application for the writ. No re- 
port of any committee was filed. At the conclusion of the statements 
by the attorney and the objectors the board recessed and left the room, 
and upon returning to the room, by a vote of three to two granted the 
permit to the owners.” 


The superintendent of buildings thereupon immediately issued the 
permit. Notice of application for the present writ was served May 12th, 
1928, and the writ allowed May 19th, 1928. In the meantime, from the 
granting of the permit to the notice of the application for the writ, the 
owners had expended upward of $2,500 toward foundation work, &c., for 
the building. 

Four reasons are advanced and urged why this proceeding and judg- 
ment should be set aside. 

1. The proceedings were void. 

(a) Because the appeal did not specify the grounds of appeal. 
This is true, but it does not appear that the prosecutor was in anywise 
harmed or prejudiced thereby. 

(b) The hearing was not such as contemplated by law, because 
there were no proofs before the board upon which it could act or base its 
judgment. The proceeding appears to have been in violation of what 
this Court held in Hendey v. Ackerman, 5 N. J. Adv. R. 600; 136 Atl. 
Rep. 733, but we pass this point without further comment . 
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2. The zoning board of appeals as constituted April 24th, 1928, 
was an illegally constituted body, and its judgment was illegal and void. 
This point brings forth the following situations: The zoning ordinance 
under which Kearny is operating was adopted July 12th, 1922, and was 
adopted under authority of Chapter 82, Pamph. L. 1921, p. 132, such 
statute providing for appointment by the mayor of five members of a 
board of appeals. Section 21 of the zoning ordinance, following the 
statute, so provided, and the members of the board were so appointed. 

This statute (Chapter 82, Pamph. L. 1921) was repealed by Chapter 
146, Pamph. L. 1924, p. 324, which provided for a board of adjustment 
to be appointed by the governing body or board of public works. 

The first contention of the prosecutor under this point is that the Act 
of 1924 abolished the board of appeals then in existence, and as Kearny 
never amended or changed its ordinance, nor made any appointment of a 
board of adjustment, there was no legal body or board to which the 
appeal in question could be taken. 

An examination of the Acts of 1921 and 1924, supra, causes us to con- 
clude that the point is well taken, and that the zoning board of appeals, 
whose judgment is here under review, had no legal existence after the 
statute of 1924, supra, went into effect. The result, therefore, is that all 
proceedings upon the appeal and the resulting judgment now under review 
are nullities and have no legal effect or status, and must therefore be 
set aside and reversed. 

An examination of the Acts of 1921 and 1924 and the ordinance of 
1922, all supra, discloses that the board of appeals of Kearny, aside from 
being a legally non-existing body, had no such power, as it attempted to 
exercise with respect to the matter before it. For that reason, also, the 
proceedings and judgment under review must be set aside. 

Further, the Act of 1924, supra, was repealed by Chapter 274, Pamph. 
L. 1928, which again provides for the appointment of a board of adjust- 
ment by the governing body or board of public works, as did the Act of 
1924, but with the further provision that such board “shall consist of five 
members who shall not hold any elective office or position under the mu- 
nicipality.” 

This raises the question as to whether the Act of 1928, which became 
effective April 3d, 1928, affected and was controlling with respect to the 
proceedings now before us where the formal appeal is dated, and was 
served on the superintendent of buildings March 27th, 1928, and received 
and acted upon by the board of appeals April 12th, 1928. 

Section 14 of the Act of 1928 expressly repeals the before-mentioned 
Act of 1924 (Chapter 58, Pamph. L. 1925; Chapter 315, Pamph. L. 1926, 
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and Chapter 203, Pamph. L. 1927), and expressly provides that any Acts 
repealed by such Acts so repealed shall not be revived or made valid. 
Section 27 of the Act of 1928 provides: 


“Whenever any municipality shall have adopted any ordinance or 
ordinances prior to the adoption of this Act for any of the purposes set 
forth in this Act, such ordinance or ordinances shall continue in effect as 
if they had been adopted under the provisions of this Act, and it shall not 
be necessary in such cases for the governing body or board of public works 
to appoint a zoning commission as provided by section 6 herein. All such 
ordinances shall remain in full force and effect except in so far as they 
are inconsistent with the provisions of this Act, until they shall have been 
amended or repealed by the governing body or board of public works.” 


It is apparent, therefore, that any and all ordinances remained effec- 
tive, although based upon statutes repealed by this Act of 1928 in so far 
as they were not in conflict with the provisions of such latter statute. 

It seems to us perfectly clear, also, that if the zoning board of appeals, 
created by the Kearny ordinance of 1922, founded upon the Act of 1921, 
did not lose its standing by the Act of 1924 repealing the Act of 1921, it 
did become defunct by the Act of 1928, and again the proceedings before 
it and its judgment are without legal effect and value and must be set 
aside 

3. That the judgment in question is illegal, because it, in effect, per- 
mits a construction and use not provided for, but, on the contrary, pro- 
hibited by the ordinance, and such action is in violation of paragraphs 2 
and 3 of section 9 of the Act of 1928 in that the lands in question do not 
abut a district in which such a structure is permitted. 

The respondents contend that the Act of 1928 has no application to 
the proceedings in question. 

We, however, are of a contrary opinion. 

It must be kept in mind that after the adoption of the Amendment 
to the Constitution respecting zoning, the legislative effort was to make 
such constitutional provision effective and to protect the several munici- 
palities gn the benefits to be derived therefrom, and that such legislative 
effort was this Act of 1928. 

We think that but for paragraph 4 of section 9 of the Act of 1928 
there was no power in any board or body, however legally qualified, to 
act as expressed by the judgment before us, and that the zoning board of 
appeals made no effort or pretense of acting thereunder, and, therefore, 
if a legally-constituted body, its proceedings and judgment were illegal 
and must be set aside. 

Respondents urge that the foregoing requirements of the Act were 
practically complied with, inasmuch as the governing body refused to 
adopt a resolution pledging itself to assist prosecutor in the present pro- 
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ceeding. This is without substance or merit, and is far aside from the 
procedure laid down by paragraph 4 of section 9 of the Act of 1928. 

4. That the Act of 1928 is controlling as to the proceedings before 
us. This, as before indicated, we think is so. 

The proceedings and judgment under review are set aside, with costs. 





ABSTRACTS OF RECENT PUBLIC UTILITIES DECISIONS 





In re West Jersey and Seashore R. R. Co.—Six separate applica- 
tions. One was for permission to discontinue maintaining an agent at 
Woodbury Heights and to continue same as a non-agency station. This 
petition the Board denied. A similar application was made in reference 
to the station at West Berlin. This was also denied. A similar one was 
made for station at Bennett. This was approved, the Board stating that 
as “the freight business at Bennett can be handled through the Rio 
Grande or Cape May agencies, and considering the amount of business 
handled at the station, it would appear that the Company is not war- 
ranted in continuing the agency at Bennett.” Still another similar one 
related to the station at Minotola. This was denied. Another was simi- 
lar as to the station at Mizpah. This was approved. The Board said: 
“In view of the statement of system revenue and expense, it would ap- 
pear that the constant reduction in amount of revenue should be offset 
as far as possible by reducing expenses and items that will not materially 
affect the service to the public. As the freight business at Mizpah can 
be handled through the Richland or Mays Landing agencies and the sta- 
tion will be continued for passengers, it would seem reasonable that the 
Company is not warranted in continuing the agency at Mizpah.” The 
last was to abandon station buildings at 11th street, Avalon and Peer- 
mont in Cape May county. The Board: “It is contended by the Railroad 
Company that there is no reasonable necessity to continue the present 
station buildings at three locations in view of the volume of business, 
proximity of the stations; also, that Avalon and Peermont being seaside 
resorts, the business is practically confined to the summer season. Ob- 
jection is made to the removal of the buildings as passengers using the 
stations at Eleventh street and Peermont would be without shelter. It 
would appear that as these stations are to be continued as train stops 
some protection from the weather should be provided. As a commodi- 
ous building has been erected at Twenty-first street, midway between the 
stations at Eleventh street and Peermont, which will in all probability 
serve the greater number of passengers in the community and an agent 
will be maintained during the summer season, it is the opinion of the 
Board that the existing station buildings at Eleventh street and Peermont 
are not required to afford reasonable stational facilities at these points 
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and that shelters can be substituted for the present station buildings.” 
Decisions all on Sept. 27, 1928. Mr. William B. Hunter for the Com- 
pany. Contra, Mr. William B. Knight, Mr. Oscar B. Redrow, Mr. A. S. 
Walter, Mr. M. F. Aaron, Mr. Thomas Harris, Mr. Robert K. Bell. 


In re Pennsylvania R. R. Co.—Petition to discontinue maintaining 
Brant Beach Station as a summer agency between June 30th and Sep- 
tember 30th each year and maintain same as a non-agency passenger sta- 
tion. Brant Beach Station is located 4.3 miles north of Beach Haven 
and 1.6 miles south of Ship Bottom on the Philadelphia and Beach Haven 
Railroad, which is owned by the Pennsylvania Railroad Company. The 
Board: “As trains will make the regular station stops and station will 
be maintained for passengers and fares may be paid to the conductor on 
train without additional cost, it would appear that no material inconven- 
iences will result to passengers using the station during the summer 
period by the discontinuance of the agent. The Board, therefore, will 
and hereby does approve the discontinuance of the summer agency at 
Brant Beach Station.” Decision Sept. 27, 1928. Mr. William B. Hunter 
for the Company. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


CONSTITUTIONAL LIBERTY OF THE PRESS 


The case of State v. Guilford, reported in 219 North Western Re- 
porter, 7770, is an action to abate and enjoin a nuisance under a statute 
prohibiting “the business of regularly or customarily producing, publish- 
ing or circulating . . . . a malicious, scandalous and defamatory news- 
paper.” 

The opinion of the Minnesota Supreme Court upholding the validity 
of the statute, written by Mr. Chief Justice Wilson, contains the follow- 
ing language: 

“In Minnesota no agency can hush the sincere and honest voice of 
the préss, but our Constitution was never intended to protect malice, 
scandal, and defamation when untrue or published with bad motive or 
without justifiable ends. It is a shield for the honest, careful, and con- 
scientious press. Liberty of the press does not mean that an evil-minded 
person may publish just anything any more than the constitutional right 
of free assembly authorizes and legalizes unlawful assemblies and riots 

“There is a legal obligation on the part of all who write and publish 
to do so in such a manner as not to offend against public decency, public 
morals, and public laws. Otherwise our statute of criminal libel would 
not be valid. In making the publisher responsible for the abuse of the 
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press the Legislature is authoried to make laws to bridle the appetites of 
those who thrive upon scandal and rejoice in its consequence. 

“It was never the intention of the Constitution to afford protection 
to a publication devoted to scandal and defamation. He who uses the 
press is responsible for its abuse. He may be required by legislation to 
have regard for the vital interests of society. Immunity in the mischiev- 
ous use of the press is as inconsistent with civil liberty as prohibition of 
its harmless use thereof. 

“The constitutional rights of the individual are as sacred as the lib- 
erty of the press. Newspaper proprietors have no claims to indulgence. 
They have the same rights that the rest of the community has, and no 
more. It is the liberty of the press that is guaranteed—not the licen- 
tiousness. The press can be free and men can freely speak and write 
without indulging in malice, scandal, and defamation; and the great 
privilege of such liberty was never intended as a refuge for the defamer 
and the scandalmonger.” 


STaTE May TAKE PRIVATE Property WitHout CoMPENSATION IN 
EXERCISE OF PoLicE Power 


The General Assembly of Ohio, on March 3, 1927, passed an emer- 
gency measure providing for quarantine and control of the European corn 
borer (112 Ohio Laws, p. 83). Pursuant to section 5 of the Act, an in- 
spector, acting for and on behalf of the State Department of Agricul- 
ture, verbally directed and ordered John C. Van Gunten to rake and clean 
up the cornstalks on a field of 18 acres of wheat sowed in the fall of 1926. 
On failure to comply with the order, he was given written notice to plow 
the wheat crop under, which he refused to do and brought suit for an 
injunction against the Administrator of the European Corn Borer Con- 
trol, contending that the defendant had no power to order the crop de- 
stroyed. 

A decree was rendered for defendant and plaintiff appealed to the 
Court of Appeals of Ohio. Van Gunten v. Worthley, 159 North Eastern 
Reporter, 326. 

Judge Williams, delivering the opinion of the Court of Appeals, 
held it to be well established “that laws enacted to preserve the food sup- 
ply, by preventing the spread of infection of trees, orchards and crops, 
which are reasonable in their nature, are within the police power of the 
State” and valid although they provide for destruction of private prop- 
etty without compensation to the owner. ... . Every owner of prop- 


erty holds his title subject to the powers of sovereignty, the right of tax- 
ation, the right of eminent domain, and police power. There are limita- 
tions to the exercise of police power. It must be reasonable. 12 C. J. 934, 
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§ 443. If reasonably exercised, compensation for property injured or 
destroyed is not a prerequisite The rule arises out of the ne- 
cessity of the case. Its objective is the security of the public health and 
safety and the general welfare. It is prompted by the instinct of self- 
preservation as applied to the State. If the food supply is threatened with 
devastation, a prompt exercise of the police power may save it, and, if 
the destruction of a small amount of crop is reasonably necessary to pre- 
vent devastation of the whole of that crop, or of another, the State has 
full power to pursue the course that will conserve the food supply, so 
long as it acts reasonably.” 


CAVEAT EMPTOR AS TO PARTIES CONTRACTING MARRIAGE 


The evidence in the case of Chaddock v. Chaddock, reported in 226 
New York Supplement, 152, disclosed that plaintiff and defendant, after an 
expeditious courtship of two months, were married and cohabited for two 
weeks and then separated. Later defendant, husband, was committed to 
the State hospital for the insane, and plaintiff instituted this action to 
annul the marriage on the ground that defendant was a lunatic at the time 
marriage was entered into. 

After plaintiff became aware of a decision of the New York Court 
of Appeals holding that a marriage voidable for lunacy may not be an- 
nulled at the suit of the party who is sane she amended her complaint, 
alleging fraud, in that defendant falsely represented himself to be mentally 
and physically fit to consummate the marriage, when in fact he was at 
the time an adjudged incompetent, and since has been suffering from a 
form of hereditary incurable insanity known as dementia precox. 

The testimony amply sustained the allegation of failure to disclose 
facts when there was a duty to speak, and that plaintiff also was partly 
to blame for not finding out for herself, as she, perhaps, thought defen- 
dant a good prospect, and lost no time in taking advantage of the oppor- 
tunity to wed him. 

Mr. Justice William F. Dowling of the Supreme Court of New 
York, @nondaga county, at Special Term, dismissed the action, and after 
discussing the propriety of the amendment to the complaint, held that 
under the facts in this case, plaintiff had no cause of action because the 
defendant, being an adjudged incompetent, was incapable of making 4 
binding contract, and likewise incapable of deception and of the intent to 
defraud, which underlie a fraud action. He said: “Were the rule oth- 
erwise, it would impose upon a person already visited with the inexpress- 
ible calamity of mental obscurity an obligation to observe the same care 
and precaution respecting the rights of others that the law demands of 
one in the full possession of his faculties. 
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“Plaintiff's marriage is both an unfortunate and an unhappy one, 
but in the present state of the law the Courts are powerless to assist her. 
her plight should serve as a warning to those contemplating hasty marriages 
with strangers. The rule of caveat emptor still has some application to 
the parties contracting marriage.” 


“PRIVILEGE” WitH1IN Tax Laws 


A farmer, living near Knoxville, Tenn., finding the spring water on 
his place to be a pure and palatable drinking water, but having no mineral 
or medicinal properties or value, put it up in suitable containers, and sold 
it to customers in different parts of the county. The general revenue bill 
of Tennessee for 1925, in fixing the privilege taxes, provided for a tax 
on sellers of spring water. The farmer paid the taxes under protest, 
and brought suit in the Chancery Court to recover them, contending that 
the water sold by him was a “direct product of the soil,” and therefore 
within the constitutional provisions exempting such products from tax- 
ation. 

The Chancellor dismissed the suit, and complainant appealed to the 
Supreme Court of Tennessee. Seven Springs Water Company v. Ken- 
nedy et al., 299 South Western Reporter, 792. 

Mr. Chief Justice Green delivered the opinion of the Court, affirm- 
ing the decree of dismissal, holding that it was unnecessary to pass on the 
question of whether or not water was a “direct product of the soil,” as the 
tax in question was not a “tax levied upon complainant’s water, but was 
a privilege tax, levied upon the business of selling the water.” 

“The term ‘privilege,’” said the learned Chief Justice, “embraces 
any and all occupations that the Legislature may in its discretion choose 
to declare a privilege and tax as such. The Legislature has rarely seen 
fit to make a privilege of the business of selling the direct product of the 
soil. But we think it may declare such a business a privilege, just as it 
may make a privilege of the business of selling articles manufactured of 
the produce of this State. In fact, it has been said, in two of our cases, 
that, if thought proper, the Legislature might make the business of farm- 
ing a privilege.” 

“OPERATING” AN AUTOMOBILE 


A person in Massachusetts may “operate” an automobile on a high- 
way of that Commonwealth, even though the car does not move. Such 


is the substance of a decision of the Supreme Judicial Court, written by 
Mr. Justice Pierce, in Commonwealth v. Uski, reported in 160 North 
Eastern Reporter, 305. 

A police officer testified that, acting upon information that Uski was 
operating his car without a license, and while under the influence of liquor, 
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he watched defendant get into his car, turn on the lights and start the 
motor; and as defendant started to drive off he put him under arrest. 
Uski was charged with operating a vehicle while under the influence of 
liquor, and with operating a vehicle after his right to do so had been 
suspended. He pleaded guilty to drunkenness, but denied that he “oper- 
ated” his car, claiming that all he did was to turn on the lights. 

Because of the conflicting testimony, the case went to the jury, which 
was charged by the learned trial Judge as follows: 

“If you find that the defendant, while under the influence of intoxi- 
cating liquor, got into his automobile which was standing in the street and 
manipulated the machinery of the motor for the purpose of putting the 
automobile into motion, the defendant being in the car and in a position 
to control its [movements], the defendant would be guilty of operating 
the car under the influence of intoxicating liquor, whether the automobile 
moved or not.” 

To this charge the defendant excepted, and of this Mr. Justice 
Pierce writing for the Supreme Court said: 

“The exception to the charge must be overruled. A person operates 
a motor vehicle within the meaning of G. L. c. 90, § 24, when, in the ve- 
hicle, he intentionally does any act, or makes use of any mechanical or 
electrical agency, which alone or in sequence, will set in motion the mo- 
tive power of that vehicle. The words of the statute ‘whoever upon any 
way operates a motor vehicle’ include the setting in motion of the oper- 
ative machinery of the vehicle, as well as the driving of the vehicle under 
the power of the motor machinery.” 





MISCELLANY 





NEW LAWS AT THE OCTOBER PROFESSIONAL ETHICS 


SESSION : wer ery 
Question asked of and answered 


by the Committee on Professional 
Ethics of the New York County 
Lawyers Association : 

Question: “In the opinion of the 
Committee, may a lawyer with pro- 
fessional propriety accept the posi- 
tion of trust officer in a bank, and 
be placed upon its payroll, and re- 


a penyree new laws passed 


at the October Session, passed over 
the Governor’s veto were these 
called “partisan measures :” 
Empowering superintendents of 
elections in Essex and Hudson 
counties to strike names from reg- 


istry lists of voters after notice and 
subject to Court review on appeal. 

Empowering party members of 
county boards of elections to sum- 
marily dismiss members of district 
election boards of their own party. 


ceive compensation from the bank 
for the performance of the duties 
of the position, and continue, at the 
same time, his private professional 
practice, at an office maintained by 
him for that purpose.” 
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Answer: “In the opinion of the 
Committee there is no impropriety 
necessarily suggested by the ques- 
tion; the lawyer, however, should 
not permit his practice, in either ca- 
pacity, to interfere with the per- 
formance of his duties in the other ; 
and where any such inconsistency 
arises, he should refrain from con- 
duct which will violate such duty. 
The situation should not be used as 
a cloak for improprieties which the 
Committee has frequently disap- 
proved, for example, the improper 
exploitation of the professional ser- 
vices of the lawyer, or solicitation 
by or for him of professional em- 
ployment, or the division of pro- 
fessional fees or the practice of law 
by the bank. In any dealings for a 
client with the bank, the lawyer’s 
relation to each should be frankly 
disclosed to each.” 





THE UNIFORM COMMISSION ACT 





Constitutionality of the Ramsey 
Act, the Uniform Commission law 
passed by the Legislature last win- 
ter (P. L. 1928, Chap. 128), will 
be considered in a suit begun by 
Charles C. Pilgrim as attorney for 
O’Gorman & Young, insurance 
agents of Newark, against the Hart- 
ford Fire Insurance Company and 
the Phoenix Assurance Company 
of London, for both of which 
O’Gorman & Young are agents. 

Lum, Tamblyn & Colyer are at- 
torneys for the companies. It is a 
test suit. It was begun in Circuit 
Court and is expected to be carried 
through the Supreme Court and the 
Court of Errors and Appeals so the 
ne of the legality of the uni- 
orm commission provisions of the 
law may be determined finally. The 
National Board of Fire Underwrit- 
ters is interested in the litigation. 

The Companies do not dispute 
that the compensation theretofore 


paid to O’Gorman & Young was 
reasonable as to that particular 
agency, but allege that the then exist- 
ing rate of commission would be 
unreasonable when applied to each 
and every agent in the State. In- 
asmuch as the law precludes the 
Company from allowing or paying 
some agent more than another, they 
are by virtue of the statute pre- 
cluded from allowing the claim ad- 
vanced by O’Gorman & Young for 
the additional compensation. 

To this the attorney for the 
agents insists that the law is un- 
constitutional and invalid and there- 
fore no bar to the right of these 
agents to recover a reasonable com- 
pensation for the services perform- 
ed by them without regard to the 
compensation, worth or value of 
any of the other agents of the de- 
fendant Companies of the State. 

There is no question of fact pre- 
sented in the litigation, for it is 
conceded that under the old ar- 
rangement the Newark agents were 
receiving a higher rate of commis- 
sion on certain classes than is being 
paid to all of the agents in the 
State, and the issues presented are 
limited to the validity or invalidity 
of the Act precluding a differentia- 
tion in the payment of commis- 
sions to local agents. 





EXCISE TAX ON MOTOR 
VEHICLES 





The Pierson Act of last year (P. 
L. 1927, Chap. 184), imposing an 
excise tax upon motor vehicles car- 
rying freight or passengers in in- 
terstate traffic is declared unconsti- 
tutional in a decision by Vice Chan- 
cellor Buchanan. 

This means, barring the possi- 
bility of reversal on appeal, that the 
State will have to refund $284,877 
collected from interstate bus own- 
ers since the Act became effective 
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July 1, 1927. Similarly it will prove 
a barrier to future collections under 
the Act. 

The Act is declared invalid as in 
violation of the Federal Constitu- 
tion, which vests in Congress the 
control of interstate commerce. This 
probable flaw in the enactment has 
been recognized in legal circles, 
since it was first considered. So 
much doubt has existed that the 
money collected under the Act has 
been kept in a separate fund in an- 
ticipation that it might have to be 
refunded. 

The volume of cases cited by 
Vice Chancellor Buchanan are ac- 
cepted as almost conclusive that an 
appeal would be of no avail. In- 


stead, consideration is already be- 
ing given to the framing of a new 
law meeting the constitutional ob- 
jections which may be offered when 
the Legislature reconvenes Novem- 


ber 19, or at least next Winter. 
The Pierson Act was framed as 
a means of taxing interstate buses 
which under present conditions are 
exempt from the tax burdens borne 
by those engaged exclusively in in- 
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trastate commerce. The decision 
points out that such an attempt at 
equalization can only be justified 
where the impost is based upon a 
reasonable classification of users of 
the public highways. 

The decision was rendered in the 
suit originally brought by the Wei- 
mar Storage Company to restrain 
Commissioner Dill of the Motor 
Vehicle Department from suspend- 
ing the registration of the Com- 
pany’s vehicles for refusal to pay 
the tax of three-quarters of a cent 
for each half-mile over which it op- 
erated within this State. 

Thirty-one owners joined in the 
litigation and many others brought 
separate or combined actions, both 
in the Federal and State Courts. 
The Federal actions were laid over 
by Judge Clark, pending a decision 
of the constitutional question in the 
State Courts. Altogether more than 
100 suits have been brought. The 
litigants have not been paying the 
tax. Others who have been doing 
so will be equally entitled to recover 
what they have paid upon making 
and proving their claims. 





